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Serbia, in ratifying the UN Convention on the Rights of Persons with 
Disabilities, assumed the obligation to take all appropriate legislative, 
administrative and other measures to implement the right to equal rec-
ognition before the law, and to modify or abolish existing laws, regu-
lations, customs and practices which deprive persons with disabilities’ 
legal capacity. The existing body of legal and policy analysis undertaken 
on Serbia’s current legal capacity framework present a compelling case 
for the need for Serbia to take urgent steps to reform its legal capac-
ity legislation and interrelated policies. This report seeks to move the 
debate forward by considering how Serbia might implement supported 
decision making. This report does not claim to provide answers to all 
the challenges facing this reform but it is hoped that during the discus-
sion some of the key pieces of the puzzle can start to come into focus.

Part I: Legislative and Policy Framework on Legal Capacity Depriva-
tion in Serbia, of this report presents the background of this research: a 
distilled summary of Serbia’s current legal capacity situation. The report 
Practicing Universality of Rights: Analysis of the implementation of 
the UN Convention on the Rights of People with Disabilities in view 
of persons with intellectual disabilities in Serbia produced by Mental 
Disability Rights Initiative in 2013 presents an in depth analysis of the 
current legal capacity framework in Serbia. In light of this report and 
other existing research on the subject matter a comprehensive analysis 
of the legislative and policy framework on legal capacity in Serbia will 
not be undertaken. 

The focus of the second half of Part I Social Context: Exploring the 
Social Dimensions of Legal Capacity deprivation in Serbia will be 
on understanding the role of the social context, particularly the role 
of families and the broader community in constraining the decision-
making of persons with mental disabilities. Even where persons with 
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mental health disabilities are not under formal guardianship in practice 
families, friends, professionals and other members of the community 
take decisions for that person with no consideration to their will and 
preference and often times will not give recognition to the decisions the 
person makes. There is a need to examine the role of legal capacity law, 
not just as it exists in the statutes and cases, but as it is actually applied in 
society.The discussion is based on a series of interviews conducted with 
persons with psychosocial and intellectual disabilities aimed at explor-
ing the myriad of social factors that hinder the ability of persons with 
disabilities to exercise their right to make personal decisions on an equal 
basis with others in the Serbian society.

PART II: ARTICLE 12: THE RIGHT TO LEGAL RECOGNITION 
BEFORE THE LAW will consider the concept of legal capacity under 
article 12 of the CRPD.The CRPD Committee the UN treaty monitoring 
body with the mandate to interpret the CRPD came up with a General 
comment on Article 12 in September 2013 which provides some guide-
lines to state parties in interpreting and implementing the provisions of 
Article 12. This part will summarize the key guidelines provided by the 
Committee to assist states in implement Article 12. 

PART III: SUPPORTED DECISION MAKING IN PRACTICE will 
showcase international, regional and local best practices on supported 
decision making. Though supported decision making is a relatively new 
and different approach and no country in the world has as yet established 
a supported decision making system fully compliant with Article 12 of 
the UN CRPD there are a number of formal and informal supports that 
have been implemented successfully in several jurisdictions around the 
world. A number of countries, Canada and Sweden being a good exam-
ple, have introduced provisions of supported decision making in their 
national legislation. This part will undertake an in depth analysis of exist-
ing and emerging supported decision making models and consider the 
feasibility and desirability of implementing these models in Serbia.

PART IV: PRINCIPLES FOR LAW REFORM CZECH REPUBLIC. 
IRELAND AND INDIA in concluding will consider principles that 
should inform the legal capacity reform in Serbia.
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1.1 Legislative and Policy Framework on Legal 
Capacity Deprivation in Serbia
The publication Practicing Universality of Rights: Analysis of the im-
plementation of the UN Convention on the Rights of People with Dis-
abilities in view of persons with intellectual disabilities in Serbia pro-
duced by Mental Disability Rights Initiative in 2013 presents a detailed 
analysis of Serbia’s current legal capacity legislative framework.1 In light 
of this and other recent publications (referenced in the footnote below) 
which have extensively documented the existing policy and legal frame-
work as an introduction to this report a distilled summary of Serbia’s cur-
rent legal capacity status will suffice to set the background of this report.2

The Republic of Serbia was one of the first member states to sign the 
United Nations Convention of Rights of People with Disabilities 
(CRPD). Serbia ratified the Convention including the Optional Proto-

1  Practicing Universality of Rights: Analysis of the implementation of the UN 
Convention on the Rights of People with Disabilities in view of persons with 
intellectual disabilities in Serbia 2012.

2  Beker, Kosana, My Right to Make Decisions: Depriving Persons with Disabilities 
of their legal capacity: recommendations for harmonizing Serbia’s national 
legislation and legal capacity system with the Convention on the Rights of Persons 
with Disabilities, publisher Initiative for Inclusion VelikiMali, Serbia, 2010, Version 
in Serbian language – 
http://www.velikimali.org/index.php/biblioteka/finish/3-publikacije/19-
pravodadonesemodluku; Guardianship and Human Rights in Serbia. An analysis 
of the guardianship law and policy, publisher MDAC (2006); Legal Capacity a basic 
human right. Guide to domestic practice and alternatives to guardianship, publisher 
MDR1 ( 2012).

PART I:

LEGAL CAPACITY 
SITUATION IN SERBIA
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col on 31st July 2009.3 In doing so, Serbia has assumed the obligation to 
guarantee the exercise of the rights recognized in the CRPD. The rati-
fication has brought some positive improvements in the position and 
treatment of persons with disabilities in Serbia including the adoption 
of the Strategy for Prevention and Protection against Discrimination for 
the period 2013–2018; the passing into law of the Law on Professional 
Rehabilitation and Employment of Persons with Disabilities as well as 
the adoption of the Strategy for improving the position of persons with 
disabilities in Serbia (2007-2015).4 Despite these aforementioned posi-
tive changes the practice of legal capacity deprivation has remained un-
changed.

The precise number of persons deprived of legal capacity in Serbia at 
present is unknown. The records of the Centre for Social Work indicate 
that in 2010, a total of 11,721 adults and elderly persons in Serbia were 
under permanent guardianship.5 Taking into account the statistics quot-
ed above do not include persons over whom parental rights have been 
extended, the effect which is to restrict the exercise of legal capacity it is 
evident that legal capacity deprivation in Serbia is quite extensive.6 Re-
search has shown that an insignificant number of cases are instigated for 
the reinstatement of legal capacity (0.5%) which confirms that persons 
with mental disability lack access to courts and once they lose their legal 
capacity it is almost impossible for them to regain it.

Legal capacity deprivation and the placement of adults under guardi-
anship in Serbia is not regulated under a single law but is provided for 

3  Law on Ratifying the Convention on the Rights of Persons with Disabilities, 
Official Gazette of the Republic of Serbia – International Treaties, number 42/2009 
from 29 May 2009. 

4  Ibid, (note 1).

5  Report on work of centres for social work for the year 2010, Belgrade, March 2011, 
page 46.
http://www.zavodsz.gov.rs/PDF/izvestavanje/IZVESTAJ%20CSR%202010%20-%20
FINAL.pdf

6  Data from the research conducted by Belgrade Centre for Human Rights and 
MDRI-S, http://mdris.org/files/Practicing%20Universality%20of%20Rights.pdf 
(publication in English)
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under various outdated laws and regulations. The substantive provisions 
on legal capacity and guardianship are found in the Family Act and Non-
Contentious Proceedings Act which prescribe amongst other things the 
incapacity assessment, the procedural aspects for appointing a guardian 
and the rights and duties of the guardian.7 In addition regulations in the 
Law on Health Protection, the Law on Social Protection, the Law Ensur-
ing Social Security of Citizens, the Criminal Law, Election Laws, and the 
Law on Obligation Relations, among others specify the status of persons 
under guardianship in the areas they regulate.

The effect of these laws is that an adult can be fully deprived of their legal 
capacity if “as a result of illness or difficulties in psychological or physical 
development [is] incapable of normal reasoning and therefore unable to 
care independently for his or her own rights and interests”.8 They can also 
be partly deprived of their legal capacity if, as a result of illness or difficul-
ties in psychological or physical development, “directly threatens his or 
her own rights and interests or the rights and interests of other persons”9 
Partial deprivation of legal capacity is rare in practice and constitutes 
only five percent of all cases of deprivation of legal capacity.

The denial of legal capacity to persons with mental disabilities has in most 
cases led to the deprivation of many fundamental rights including10: 

  the right to marry [Family Law, Article 18) and found a family (Fam-
ily Law, Article 77 (1), Article 91(1) and Article 113(3)];

  the right to vote, [Law on the Election of the President of the Repub-
lic, Article 2];

  the right to give consent to intimate relationships;

  the right to refuse or consent to medical treatment [Law on Health 
Protection, Article 35];

7  Official Gazette of the Republic of Serbia, No. 18/2005 and 72/2011, Family Law, 
Article 11.

8  Ibid, Article 146, paragraph 1. The words incapable of normal reasoning are the 
language of the legislation. 

9  Ibid, Article 147, paragraph 1.

10  Ibid, (note 1 ) page 11.
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  reproductive rights [Law on the Procedure of Pregnancy Termina-
tion in Health Institutions, Article 2];

 the right to work [Law on Obligation Relations, Article 999];

 the right to access justice [Law on Judicial Procedure, Article 74]

The existing legal capacity framework is restrictive and does not provide 
persons with disabilities with access to supports that they may need to 
enable them to make decisions that have legal effect. 

1.2 Social Context: Exploring the Social 
Dimensions of Legal Capacity deprivation in 
Serbia.
Most of the focus of the disability discourse to date has been on under-
standing the existing legislative and policy framework and on reform-
ing the laws regulating legal capacity. Unfortunately, very little research 
has been done to understand the role of the social context, particularly 
the role of families and the broader community in constraining the de-
cision-making of persons with mental disabilities in Serbia.11 Decision 
making, be it substituted or supported, takes place within the commu-
nity. Without understanding how decision making is being operation-
alised within society the real problems facing people with mental dis-
abilities when exercising decision making rights may remain hidden. 

The existing guardianship legislation, though a key contributor to legal 
capacity deprivation in Serbia is not the only driving force behind le-
gal capacity deprivation. Restrictions on the exercise of legal capacity of 
persons with disabilities exceed by far the regulatory and institutional 
context.12 There are a myriad of social factors that hinder the ability of 
persons with disabilities to exercise their right to make personal deci-

11  See Alberto Vasquez Encalada. ‘Finding Community in Article 12 of the 
Convention on the Rights of Persons with Disabilities’ (LLM thesis. National 
University of Ireland, Galway 2013).

12  Ibid (n1) page 62.
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sions on an equal basis with others. Even where persons with mental dis-
abilities are not under formal guardianship, in practice families, friends, 
professionals and other members of the community take decisions for 
that person with no consideration to their will and preference.13 

A series of interviews were conducted with persons with psychosocial 
and intellectual disabilities and their representative organizations in 
Belgrade with the aim of better understanding the social dimensions of 
substituted decision making. The testimonies from participants inter-
viewed presented in this report provide insight into some of the social 
factors that drive and fuel legal capacity deprivation within society. It is 
hoped that this chapter can serve as a starting point for more extensive 
research into understanding the real dimension of the problem. 

1.2.1 Research Findings and Analysis: 
Finding 1: Prejudicial Social Attitudes

The findings from two focus group discussions and follow up interviews 
conducted with a group of users of psychiatric services and another 
group of persons with intellectual disabilities revealed that prejudicial 
social attitudes concerning the decision making capacity of persons 
with mental disabilities are a significant barrier that inhibit persons with 
mental disability from exercising their right to make decisions.14 Nega-
tive stereotypes and a lack of understanding about mental disabilities 
have resulted in false assumptions about the abilities of this group to 
make decisions. Preconceived notions that psychiatric users and per-
sons with intellectual disability simply on the basis of their diagnosis are 
not capable of determining their own lives and making their own de-
cision are deeply entrenched amongst family members, public officials 
and community members.

13  Inclusion International, Inclusive Communities = Stronger Communities: 
Global Report on Article 19: The Right to Live and Be Included in the Community 
(2012) 60.  

14  The Right to Legal Capacity. (20 May 2014). (Focus Group) Belgrade. 9 members 
from Udruženja DUŠA Organisation. The group preferred for the term users of 
psychiatric services to be used.
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I. Family Context

The data from the focus group discussion with users of psychiatric ser-
vices revealed that most users stay with their families and family mem-
bers often made ‘important’ decisions for them without involving them 
based on the assumption that they were not capable of making ‘impor-
tant’ or complex decisions, and would make the wrong decisions if al-
lowed to do so. The research showed that families of psychiatric users 
generally did not interfere when they made minor decisions pertaining 
to daily life such as choosing what to wear, what to eat, what to do in 
their free time or who their friends are. Families were however more 
reluctant to allow their relative to make autonomous decisions when it 
came to financial and property decisions; medical decisions concerning 
treatment; marriage and parentage and choosing where to live. Fami-
lies oftentimes have the final say in these important decisions. In cases 
whether the user disagreed with the decision of the family they reported 
feeling powerless to do anything about it as they are dependent on their 
family for support. As one participant put it ‘I become sad but what can 
I do.’

Psychiatric users are often disinherited because of the perception that 
they are not capable of managing their own finances. The research 
showed that it is common practice for family members to apply to have 
a psychiatric user placed under their guardianship in order to control 
property inherited by the person. Even where the psychiatric user is not 
under formal guardianship family members will still take over the con-
trol of the inheritance without consulting the person. One participant 
*Branko* a 65 year old retired man from Belgrade who is under guardi-
anship shared his story.15

Following the death of their parents *Branko* and his sister inherited 
property from their parents which included an apartment in Belgrade. 
*Branko* was 52 at the time of his parent’s passing. Soon after, his sister 
started proceedings to place him under guardianship.

15  To preserve the privacy of participants of this research, interviewee’s have been 
assigned a pseudo name different from their own and information that may identify 
them has been removed.
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Branko ‘My sister applied to have me put under guardianship 
after the death of our parents. I did not want to. I ob-
jected when the application was made but the court just 
let it go. There was no one fighting for my rights. She 
never told me why she applied. Some family members 
will look down on you because you have a mental ill-
ness. They will think they know what’s best for you in-
cluding taking away your property and inheritance.’16

His sister passed away a few years later and *Branko* is now under the 
guardianship of his brother in law. He would like to have his legal capac-
ity restored but he is doubtful about his chances.

Branko  ‘I want to get back my legal capacity but that’s difficult 
because in court the judge always listens to the psychia-
trists; they are the experts and judges don’t want to go in 
the area of their expertise. The psychiatrist who attends 
to you in a hospital is not the same as the psychiatrist in 
court. They may have different opinions. So even if my 
psychiatrist thinks I should not be under guardianship 
he does not have the last say.’

It is worth noting at this point that only one of the nine participants of 
the focus group discussion was under formal guardianship, yet the lives 
of these other participants were still heavily dominated by their family 
members and decisions were made for them. It becomes evident that 
in many cases substituted decision-making occurs in private spaces re-
gardless of whether there is a law involved or not.

These negative assumptions concerning the decision making capacities 
of persons with mental disabilities are more pronounced where persons 
with intellectual disabilities are concerned. The focus group discussion 
with persons with intellectual disabilities revealed that diminished ex-
pectations concerning the capabilities of persons with intellectual dis-
abilities by family members and caregivers in institutional settings often 
lead to them being denied the opportunity to augment their decision 

16  Interview with user of psychiatric services – Belgrade , Serbia (22 April 2014).
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making capacity.17 These families and caregivers infantilized the person 
with intellectual disability and made all decisions for them, even the 
most basic ones like when to eat. This impairs their ability to acquire de-
cision making skills and experience. Using an example of a young man 
who is part of a peer support group he attends to illustrate his point a 
participant shared that:

‘Some well-meaning family members infantilize their fam-
ily member who has a mental illness. They make their family 
member invalid by doing everything for them including making 
all the decisions for them. An example is a young man in my 
peer support group who has Down syndrome. He wakes up to 
porridge in bed, is given his medication, watches television the 
whole day and has no duties or responsibilities. He is unable to 
do anything for himself [including making his own decisions] 
not because he has Down syndrome but his family never taught 
him how. But you can’t treat people like flower pots to put on 
display because they have an intellectual disability.’18

The conception of persons with intellectual disabilities as frail and de-
pendent contributes to them being viewed foremost by their families 
and caregivers as patients in need of care and protection and not as 
bearers of rights, with views and opinions and capable to determining 
their own lives. One participant who enjoys philosophy expressed the 
view that his family seemed not to think he has any valid opinions or 
views at all. 

‘I wish my family tried to talk to me and understand me. They 
should talk to me about intellectual things about my opinions 
and philosophies especially on religion.’ 

It is apparent from this discussion that it is within families themselves 
that the process of restricting the right of persons with mental disabili-
ties to their legal capacity starts.

17  The Right to Legal Capacity. (3 July 2014). (Focus Group) Belgrade.  8 persons 
with intellectual disability, beneficiaries of Association for Promoting Inclusion 
Serbia Community Based Supported Living Program.

18  Ibid.
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II. Institutional Context

The perceptions of professionals in the public service about the abilities of 
people with mental disabilities to make their own decisions according to 
this and other research done are not that different from those of families. 
Participant’s reported experiencing prejudicial attitudes from medical 
professionals, members of the judicial service and social services amongst 
others. *Djordje* shared his experience of the attitudinal barriers he ex-
perienced from social service professionals.19 *Djordje*, a male in his late 
fifties, lives with his wife for ten years who is also a psychiatric user. 
The first time he became in danger of being placed under guardianship 
was after the death of his father when he applied to receive family pen-
sion under the provisions of article 71 of The Law on Pension and Dis-
ability Insurance.20 The child of a deceased who was at the time of death 
a pensioner is eligible to receive a share of their pension if the child is 
disabled and as a result of that disability has never worked and has been 
assessed to be incapable of working in future.

Djordje:         ‘First, when I inherited the first pension from my mother, 
my father was still alive so no the issue of guardianship 
did arise. When my father died I wanted to take his pen-
sion and from pension institution they send me a letter, 
‘Are you under guardianship, who is your guardian?’ If I 
wanted to get both pension, large sum of money, I have to 
be under guardianship. I had two choices, one to leave that 
pension without guardianship or to have double amount 
of money and guardianship. I did not understand why I 
needed to be under guardianship to get double pension. 
I lived my own life; I was capable of living my own life. I 
budgeted the pension from my mother myself, I have a 
wife. I paid my bills. I have always been capable of living 
my own life.’21

19  Interview with user of psychiatric services – Belgrade , Serbia (24 April 2014).

20   The Law on Pension and Disability Insurance (RS Official Gazette No. 
34/2003), promulgated in April 2003.

21  Ibid (note 19)
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Participants reported that in the majority of cases medical profession-
als did not consult them on their treatment plans. The views of their 
families were given more weight than their own, resulting in incidences 
of forced treatment and hospitalization. Research done by the Belgrade 
Centre for Human Rights and MDRI-S found that in most cases judges 
did not establish personal contact at all with the person being deprived 
of their legal capacity during the court procedure (77.3% of cases).22 
This betrays underlying prejudices that persons with mental disabilities 
cannot manage their own affairs and professionals and family members 
are in a better position to determine what is best for them particularly 
when it comes to important or complex decisions.

Finding 2: Financial Dependency 

Financial position affects the choices that are available to a person and 
the experiences they are able to have. Therefore, choices and the deci-
sions one is able to make based on those choices are intrinsically linked 
to one’s financial position. Article 12 (4) alludes to this relationship be-
tween the exercise of legal capacity and access to financial resources. 
The research revealed that many persons with mental disability did not 
have independent secure sources of income and were either dependent 
on state support or their families for their livelihood which in turn af-
fected their ability to be autonomous and control their own lives. One 
participant summarized the situation as follows:

‘Our choices are limited….We don’t have the opportunity to 
choose how to live. These are material things, they need money.’

Serbia’s Poverty Reduction Strategy recognizes that persons with dis-
abilities in Serbia are disproportionately represented at the bottom level 
of poverty bracket and estimates that 70% of persons with disabilities in 
Serbia live in households with incomes below the poverty line.23 The in-
terview unearthed a myriad of interwoven and multifaceted factors that 
have created the existing financial dependency of persons with mental 

22  “Practicing Univerality of Rights: MDRI-S/PIN, 2012, p. 18”, 

23  Data taken from the Poverty Reduction Strategy of the Republic of Serbia (2007-
2015).
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disabilities. The origins of such dependency are found in a lack of access 
to education, employment, capital, basic services and diminished over-
all participation in decision making.

I. Discriminatory Education System

In 2009, the total number of unemployed persons with disabilities reg-
istered with the National Employment Service was 22.023, the data 
however was not disaggregated according to type of disability.24 The 
source of enormous unemployment of persons with mental disabili-
ties resulting in their increased financial dependency starts with the 
past structure of the education system which is now under reform.25 
Most participants of the research with intellectual disability had not 
received an education that had equipped them to compete in the open 
labor market. According to reports by UNESCO and other reviews 
done on the education of children with intellectual disabilities in Ser-
bia historically children and youth with intellectual disabilities were 
largely outside the education system.26 Staying at home was the norm. 
Only a small percentage of children with intellectual disabilities at-
tended special schools in relation to the total number of pupils with 
disabilities who attended. The teaching at the special education school 
did not correspond with the needs of the labor market, therefore pu-
pils rarely acquire skills that enabled them to be employed in the open 
labor market.  

Pupils with what was considered as borderline intellectual disability 
were sometimes placed in mainstream schools. However, they were of-

24  First National Report on Social Inclusion and Poverty Reduction in the Republic 
of Serbia 2008-2010, Government of the Republic of Serbia (March 2011), page 105-
109.

25  Official Gazette of the Republic of Serbia, No. 72/2009 and 52/2011, Law on the 
Basics of the Education System.

26  Inclusive Education in Serbia. Regional Workshop – Europe on Inclusive 
Education, Sinaia, Romania, 14-16 June 2007.
http://www.ibe.unesco.org/fileadmin/user_upload/Inclusive_Education/Reports/
sinaia_07/serbia_inclusion_07.pdf
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ten not provided with the necessary supports and additional programs 
resulting in high drop-out rates and reference to special schools. In 
closed residential institutions there was no clear policy on the educa-
tion for children with intellectual disabilities, leading to them not being 
educated. Three participants interviewed who had grown up in an insti-
tution had not received an education at all.

The focus group discussion with users of psychiatric services showed 
that historically pupils with psychosocial disabilities were not afforded 
the reasonable accommodation and supports necessary to complete 
their education. Consequently, few of them were able to reach tertiary 
level and fewer still complete it. *Djordje’s* experience is reflective of 
this. He began to experience what he describes as ‘mystical experiences’ 
when he was 17 which lead to his first hospitalization. He attributes his 
ability to finish his grammar school and advance to university to the 
support he received from his professors. He however did not receive the 
same level of accommodation and support at university.

Djordje:  ‘I was happy until my last year of grammar school, be-
fore university. Then my illness began. Let me tell you 
my diagnosis, I don’t hide. My diagnosis is schizoaffec-
tive disorder. When I went into hospital my professors 
at school understood me and helped me to finish my 
education. Afterwards I began to study at university, 
I studied electrical engineering but I didn’t finish my 
studies because of my illness. I know my friends who 
finished their studies are working, but I didn’t achieve 
this to happen because no one understood and helped 
me.’

Serbia has made great strides in reforming the education system evident 
in the 2009 Law in Education. However insufficient attention has been 
paid to the training and development of skills of adults with disabilities 
who were unable to access the education system in the past. The formal 
system of adult education and training remains inaccessible to adults 
with intellectual disability leaving the legacy of Serbia’s past education 
system intact.
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II. Shortcomings of the Labour Laws

a) Legal capacity and the right to work:

A second contributor to the high unemployment and consequently 
financial dependency of persons with mental disabilities is the short-
comings in the new labour laws. Serbia enacted the law on Professional 
Rehabilitation and Employment of Persons with disabilities in an at-
tempt to respond to the high unemployment and non-employability of 
persons with disability.27 The Law on Employment of Persons with Dis-
abilities does not address the status of persons without legal capacity. 
The loss of legal capacity insinuates the loss of the right to work as the 
Law on Obligation Relations requires parties to have legal capacity to 
conclude a legally valid contract this includes work contracts.28 The sig-
nificant number of people with mental disabilities who are deprived of 
their legal capacity continue to have no right to work.

b) Affirmative action measures:

The law introduced a quota system for employers to hire persons with 
disabilities and other measures to facilitate employment. The quota sys-
tem prescribed by the law requires all employees both public and private 
with 20 or more employees to employ a certain number of persons with 
disabilities.29 The research found that persons with mental disabilities 
often did not benefit from this quota system as employers opted to em-
ploy people with physical disabilities over those with mental disabilities. 
A participant of the research who completed his secondary education 

27  Official Gazette of the Republic of Serbia, No. 36/09, Law on Professional 
Rehabilitation and Employment of Persons with Disabilities.

28  Official Gazette of the Socialist Federal Republic of Yugoslavia, No. 29/78, 
39/85, 45/89 and 57/89; Official Gazette of Socialist Republic of Yugoslavia, 
No. 31/93 and Official Gazette of Serbia and Montenegro, No. 1/2003 Law on 
Obligation Relations, Article 56.

29  Law on Professional Rehabilitation and Employment of Persons with 
Disabilities, Article 24. Employers hiring between 20 and 49 people must employ at 
least one person with disability, those employing more than 50 people must employ 
two persons with disability, while for each additional 50 employees, one additional 
person with disability must be employed.
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and has never been formally employed related the struggle he and oth-
ers like him with mental illness face in finding employment. 

‘If you reveal your psychosis during the interview no one will 
hire you. First question is have you been in the army? I haven’t 
been in the army. Why? I have psychosis. Good bye. I know the 
law says if you have over 20 employees you must employ at least 
one person with a disability, that is the law, but they don’t want 
to employ mental illness. They employ physically disabled peo-
ple because they say they can do better job than mentally ill 
people.’30

c) Reasonable accommodation:

Participants suggested that part of the reason that employers were re-
luctant to employ persons with mental disability, especially those with 
intellectual disabilities, was that they perceived persons with mental 
disabilities as requiring more intense reasonable accommodation. The 
perception was that the support required for a person with mental dis-
abilities to perform their tasks effectively was disproportionate to the 
benefit gained by hiring that person. A study done by Belgrade Centre 
for Human Rights confirms this. The study showed that many employ-
ers opted to pay fines than employ persons with disabilities more out of 
prejudice and not because of financial viability.31

d) Employment retention:

The research found that even though the new labour laws have strong 
provisions against discrimination of persons with disabilities in the 
workplace the practice of discrimination against persons with mental 
illness still continues. Persons with mental disabilities have difficulties 
retaining their employment. Persons with psychosocial disabilities live 
in constant fear that if their condition deteriorated and reaches a point 

30  Interview with user of psychiatric services – Belgrade , Serbia (24 April 2014).

31  Loncar, Goran; Mihok, Zoltan; Grujić, Nikola; Sretenović, Aleksandra. 2011. 
Zapošljavanje osoba sa invaliditetom u Republici Srbiji, Centar za orijentaciju 
društva, Belgrade, page 35.
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where they required prolonged hospitalisation they would lose their 
jobs. A participant illustrated this point using his friend as an example. 

‘My friend worked for ten years, he had to hide his mental ill-
ness. To drink his medicine he had to go to the toilet. When he 
got ill and needed to take long medical leave his employer fired 
him and hired a healthy guy. You see because now its capitalism, 
the employer wants to use last atom to work for him, he cannot 
use you to work. There are one million unemployed who wait for 
job, he will fire you and employ a healthy guy.’32

e) Work capacity assessments:

In order to benefit from the rights prescribed in the Employment of 
People with Disabilities Act a person’s disability status has to be first 
established by a state body or the person may undergo a work capacity 
assessment.33 The Rules Detailing the Manner and Costs of and Criteria 
for Work Capacity Assessment and Possibilities for Hiring or Preserv-
ing the Employment of Disabled Persons regulate work capacity assess-
ments.34 The assessments grade a person’s general ability to work; the 
National Employment Services on this basis prescribes the conditions 
under which a person may be employed. Those that receive the lowest 
grade 3 cannot be employed on the open labour market, those award-
ed the second lowest grade of (2) can be employed only under special 
conditions, those that receive the second highest grade of (1) can be 
employed under general conditions of employment with few adapta-
tions to the job or workplace and those with the highest grade (0) are 
considered to have no barriers which impact their work capacity.35 Per-
sons with disabilities graded 3 who have no work capacity are entitled 
to social security provisions and can become beneficiaries under family 

32  Interview with user of psychiatric services – Belgrade , Serbia (24 April 2014).

33  Article 4 Employment of Persons with Disabilities Act.

34  Official Gazette of the Republic of Serbia, No.36/10, Rulebook on more 
detailed way, costs and criteria for work capacity assessment and possibilities of 
employment or preserving employment of persons with disabilities.

35  Ibid (note1)Practicing Universality of Rights page 55.
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pension scheme. This practice of work capacity assessments has been 
heavily criticised for being out of line with the social model of disability 
recognised in the UN CRPD. In the lives of persons with mental dis-
ability it limits the effectiveness of the measures put in place to promote 
employment of persons with disability as it places advanced restriction 
on the forms of employment that a person with disabilities can engage 
in. It also reinforces stereotypical beliefs that persons with mental dis-
abilities are unemployable.

The challenges faced by persons with mental disabilities to find gain-
ful employment and retain it in the open market have led to families 
of persons with mental disabilities and persons themselves gravitating 
towards seeking a finding of no work capacity. A young participant who 
does not have work capacity explained the complexity of the situation

‘I do not have work capacity. My mother died and I have fam-
ily pension. The issue of work capacity is not a simple one. I am 
young and not ill all the time. I have period when I am in hospi-
tal and period where I am in remission and can work. But I get 
benefits which I would not get if I was working so I don’t work.’36 

This point was further expanded on by a Disability Rights Organisation 
that advocates for employment of persons with mental disabilities.

‘This is the problem; few days ago I was in one meeting at lo-
cal offices for persons with disabilities. I was talking about em-
ployment, the importance of persons with disabilities being af-
forded the right to work…… A parent spoke up that they were 
very disappointed because their child had been assessed only to 
have just 50% disability (and therefore had work capacity). They 
wanted a 100% because then they would get higher social sup-
port. That is a problem, parents are doubtful their child with a 
disability will find employment so they would rather their child 
be found to have no work capacity.’37

36  The Right to Legal Capacity. (20 May 2014). (Focus Group) Belgrade. 8 
members from Udruženja DUŠA organisation.

37 Interview with Association supporting persons with developmental disabilities 
“Nasa kuca” Belgrade, Serbia ( 12 March 2014)
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From the discussions it became apparent that there was some confu-
sion amongst participants as to what constitutes legal capacity and work 
capacity. The two terms were often conflated to mean the same thing. 

In a closing remark one participant stressed that financial dependency 
also affects the right to live a life with ‘dignity’ of persons with mental 
disability.

‘You see you are looked down on in society because you are a 
psychiatric user. You are also looked down on because you are 
the least successful, you have no money and they have money. 
Because you are dependent people start to treat you as a social 
burden.’38

Findings 3: Accessibility

Another major challenge that persons with mental disabilities face in 
the exercise of their decision making rights is accessibility communi-
cation. Persons with intellectual disabilities who are non-verbal or use 
unconventional means of communication experience great difficulties 
getting information that is pertinent to making their decision in a for-
mat they understand as well as having their decisions understood by 
third parties. Accessible communication is important to the exercise of 
legal capacity and the enjoyment of other rights in the CRPD. The re-
search observed that the communication supports highlighted in Arti-
cle 2 of the CRPD such as augmentative and alternative modes, means 
and formats of communication, plain text and patient listening style are 
limited in the Serbian context. Both public and private services provid-
ers such as banks and financial institutions often time fail to reasonably 
accommodate persons with intellectual disabilities in communication 
by failing to provide the necessary reasonable accommodations. The re-
sult is that we presume a person lacks decision making capacity because 
of an inherent feature or condition of that persons when in fact they 
are experiencing barriers in communication and if those barriers were 
removed they would be able to make decisions for themselves. Without 
the development and recognition of diverse, non-conventional methods 

38  Interview with user of psychiatric services – Belgrade, Serbia (22 April 2014).
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of communication and reasonable accommodation needed in order to 
enable persons with disabilities to exercise their decision making capac-
ity persons the right to legal capacity will not be realized.

The lack of accessibility of communication also results in persons with 
intellectual disabilities not being fully informed about their rights and 
the forums and channels available to them to vindicate their rights in-
cluding the right to legal capacity. This was reflected in the interviews by 
the fact that of the 8 persons with intellectual disability interviewed only 
one who had attended advocacy training knew and understood what 
the right to legal capacity was. 

Finding 4: Institutionalization and Community Based Services39

The process of deinstitutionalization in Serbia has been slow. Many per-
sons with mental disabilities still reside in institutions where they are 
stripped of the right to make even the smallest decisions about their lives 
like what to wear, what and when to eat, when to bath.40 The statistics on 
institutionalization are alarming. The Association for Promoting Inclu-
sion shared that research done showed that over 55% of persons with 
intellectual disabilities spend more than ten years in institutional settings 
and more than a half (57%) of all persons deprived of legal capacity were 
once in their lives placed in an institution.41 The regimented life in insti-
tutions leaves little room for expressions of will and preference. 

This marginalization and total exclusion of persons with mental dis-
ability from society hinders persons with mental disability from build-
ing social networks which offer organic support in decision making. 
Discussing issue and getting informal advice from friends, colleagues, 
relatives, self-help groups is a key source of support in decision making. 
Social exclusion is a therefore a significant barrier to supported decision 
making. 

39  Interview with SAPI: Association for Promoting Inclusion Serbia – Belgrade, 
Serbia (14 April 2014)

40  The Law on Social Protection gives effect to the right to Article 19 independent 
living and inclusion in community

41  Ibid( note 1).
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Persons with mental disabilities residing in the community predomi-
nantly stay with family members in the absence of community services 
that would allow them to live more independently and allow them more 
autonomy and inclusion in society. The result is that families provide 
informal and at times formal support for decision making for their 
relatives with mental disability who require such support. Participants 
mentioned examples of the supports families provide: assisting with the 
administration of money in everyday purchases and the use of revenue 
received; explaining complex situations; interpreting decisions to third 
parties; helping with everyday decisions like how to spend their time 
and seeking treatment when unwell.

There were some problems regarding how these supports were being 
provided. Participants indicated that the overwhelming majorities of 
families did not always take into account the express and implied views 
and opinions of the person being supported. In many cases the family 
actually made the decision for their family member with a disability 
without even consulting them. Most families as previously discussed be-
lieve that they are best placed to make decisions for their family member 
with mental disability. 

The absence of services in community which would allow for persons 
with mental disabilities to be more autonomous results in their lives 
being heavily dominated by their families and other caregivers because 
they are heavily dependent on them. Families and caregivers do not al-
ways give effect to decision of persons with mental disabilities and these 
persons do not have any other recourse to effect their decision. A young 
adult participant who is a psychiatric user shed light on this issue.42 He 
stays with his family which is very protective of him and will not let him 
go out at night. He loves music and would like to go to a night club and 
socialize with his peer. He needs support getting around with public 
transport. Even if he decides that he wants to go out, he cannot because 
he is dependent on his family to take him there. If however he had a 
personal assistant he could in spite of his family’s disapproval go out and 
give effect to his decision.

42  Interview with participant with psychosocial disability, Belgrade, Serbia (8 
April 2014).
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In conclusion although it is too soon to arrive to final conclusion on 
this subject matter, it can be said from the above discussion with some 
certainty that social context places an instrumental role in legal capacity 
deprivation and therefore plays an instrumental role in the development 
of strategies for supported decision making. Law reform alone will not 
change the culture of informal substitute decision making in Serbia.
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PART II:

ARTICLE 12: THE RIGHT TO 
LEGAL RECOGNITION BEFORE 
THE LAW

2.1. Normative Content of Article 12
Article 12: Equal recognition before the law of the CRPD requires 
States Parties to recognize persons with disabilities as individuals before 
the law, possessing legal capacity, including the capacity to act, on an 
equal basis with others. In addition states are required to provide ac-
cess by persons with disabilities to the support they might require in 
exercising their legal capacity and establish appropriate and effective 
safeguards against the abuse of such support. Article 12 also requires 
the state to ensure that persons with disabilities enjoy the right to own 
property, and to access credit facilities at an equal basis with others.
Article 12 goes to the very ‘object and purpose’ of the UN Convention. 
Legal capacity is not only a right in and of itself it is a precondition of the 
enjoyment of the other rights in the Convention.It lies at the very core 
of the realisation of the rights to live independently and be included in 
the community ; the right to consent and withdraw consent for medical 
treatment including psychiatric treatment; the right not to be forcefully 
sterilisation; the right to marry and found a family ; the right to vote, 
stand for elections and participate in public life; right to access to justice 
and even the right to work.

2.2 The Supported Decision Making Paradigm
A supported decision making system is a framework within which a 
person that experiences difficulties in decision-making retains his/her 
legal capacity and is supported to make his/her own decisions.43 States 

43  Article 3(d) UN Convention on the Rights of Persons with Disabilities.
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Parties are required under Article 12(3) to take appropriate measures to 
provide ‘access to persons with disabilities to the support they may re-
quire in exercising their legal capacity’. Whilst this includes ‘supported 
decision making’ it spans much wider to include other supports that aug-
ment capacity. It is important to highlight at this point that not all per-
sons with disabilities require support for exercising their legal capacity. 
Article 12 (3) does not prescribe the supports that must be provided, it 
leaves room for a variety of services that can support a person to express 
his/her will and preference. It acknowledges an evolving spectrum of 
supports extending from informal to formal. This is because the type 
and the intensity of the support to be provided will vary significantly 
from one person to another due to the diversity of persons with dis-
abilities. Formal forms of supports include representative agreements, 
personal ombudsmen, advance directives, enduring powers of attorney, 
health care proxies and arrangements for financial decisions (e.g. payee 
regimes or banking systems.44 Informal supports consist of peer sup-
port and support networks of family and friends. Supports also include 
reasonable accommodation measures such as communicational and 
interpretive supports or extra time for comprehension. The obligation 
to provide access to support and the duty to provide reasonable accom-
modations are therefore complementary.45 
In supported decision making the individual must always be the pri-
mary decision maker and the choice must ultimately rest with them at 
all times even in crisis situations. The individual autonomy and capacity 
of persons with disabilities to make decisions must be respected includ-
ing in cases where the person requires total support. Support should not 
be mandatory; the individual has discretion to decide if they want sup-
port to exercise their legal capacity as support as supports are by their 
very nature enabling measures. The supports need to be tailored to the 
will and preference and needs of the person so it is up to the person to 
decide the decisions they want to be supported on be it health, finance, 
accommodation, employment and even relationships.

44  Soumitra Pathare and Laura Shields, ‘Supported Decision-Making for Persons 
with Mental Illness: A Review’ (2012) 4 <http://www.publichealthreviews.eu/
upload/pdf_files/12/00_Pathare.pdf>  

45  Oliver Lewis, ‘Advancing Legal Capacity Jurisprudence’ (2011), 6 E.H.R.L.R. 
page 702.  
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The paradigm shift in Article 12 from treating persons with disabilities 
as objects of charity to be managed and cured to making them subjects 
of rights and duties with full autonomy in all aspects of their life requires 
that the existing laws of guardianship that deny people with disabilities 
legal capacity are replaced with supported decision making regimes.

2.3 Interpretative Import of the UN CRPD 
Committee on Article 12

2.3.1 Guidelines for Law Reform:
The CRPD Committee the UN treaty monitoring body with the man-
date to interpret the CRPD came up with a general comment on Article 
12 in September 2013 since adopted which provides some guidelines to 
State Parties in interpreting and implementing the provisions of Article 
12.46 In summary the following key guidelines were provided by the 
Committee to assist states in implement Article 12. 
1.  The state parties must recognize individuals with disabilities as per-

sons before the law, having legal personality and legal capacity in all 
aspects of life on an equal basis with others.47

2.  This requires the abolition of substitute decision-making regimes, and 
any mechanisms for deprivation of legal capacity which discriminate 
in purpose or effect against persons with disabilities. States parties 
must ensure that full legal capacity is restored to persons who have 
been previously deprived of their legal capacity.

3.  State parties must establish, legally recognise, and provide access for 
persons with disabilities to a broad range of supports for the exercise 
of legal capacity. 

46  At its 10th session (2–13 September 2013), the Committee adopted the 
drafts of the General Comments stipulating the normative content of the rights 
guaranteed under Articles 9 and 12 of the UN Convention on the Rights of Persons 
with Disabilities (CRPD) and referring to accessability and legal capacity. The 
Committee accepted the comments on the drafts adopted until 31 January 2014, 
while the final version was adopted at the Committee’s session held from 14 to 17 
April 2014.

47  Adapted from the Draft General Comment on Article 12.



30

4.  These supports must be safeguarded to ensure they are premised on 
respect for the rights, will and preferences of persons with disabilities. 
The safeguards must provide protection from abuse on an equal basis 
with others.

5.  In the development and implementation of legislation, policies and 
other decision-making processes to implement Article 12, States Par-
ties shall closely consult with and actively involve persons with disa-
bilities, including children with disabilities, through their representa-
tive organizations.

2.3.2 Clarifications for Law Reform:
The Committee made the following key clarifications based on the State 
Party reports they had reviewed to date. The committee clarified that:
1.  The development of supported decision-making systems in parallel 

with the retention of substitute decision-making regimes is not suf-
ficient to comply with Article 12.

2.  Article 12 does not permit perceived or actual deficits in mental ca-
pacity to be used as justification for denying legal capacity or any of 
the rights under article 12.Legal capacity and mental capacity are dis-
tinct concepts and states should not conflate the two.

3.  Status based systems for the denial of legal capacity violate article 12. 
Similarly functional tests of mental capacity, or outcome based ap-
proaches that lead to denial of legal capacity violate article 12 if they 
are discriminatory or disproportionately affect the rights of persons 
with disabilities to equality before the law.48

4.  The doctrine of progressive realization (Article 4(2)) does not apply 
to legal capacity. States Parties have an obligation to take steps to im-
mediately realize the rights within Article 12, including the right to 
support for the exercise of legal capacity. 

Serbia as a state party to the UN CRPD has the responsibility to abolish 
existing substituted decision making regimes that prevent people with 
disabilities from exercising legal capacity themselves and develop sup-
ported decision making alternatives which respect the person’s autono-
my, will and preference. 

48 Ibid page  21
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2.3.3 Principles for Law Reform:
Though supported decision making systems will vary, comprising of 
different forms of supports the UN CRPD Committee has identified 
some key principles that must be incorporated in all support systems to 
ensure compliance with article 12 of the UNCRPD. These are:49

a)  Supports must be available to ‘all’ persons with disability with no dis-
tinction as to the severity, nature of impairment, mental capacity or 
difference in communication on an equal basis. Therefore all people 
who have difficulty exercising their legal capacity can be accommo-
dated within the support paradigm.

b)  All supports to exercise legal capacity must be based on the will and 
preference of the individual and not on the perceived best interest of 
the person.

c)  The fact that an individual uses an unconventional mode of commu-
nication, even when it is understood by only a few people cannot be a 
basis to deny them access to supports in decision making.

d)  The state has an obligation to legally recognize supporters formally 
chosen by an individual and create safeguard mechanism to ensure 
that the supporter is acting on the will and preference of the individ-
ual. The state also has an obligation to facilitate the creation of such 
supports especially for people who have been previously excluded 
from society and therefore do not have access to naturally occurring 
supports in the community.

e)  Lack of financial resources must not be a barrier for people to exercise 
access supports so the state must ensure that all support measures are 
available at little or no cost to the person with disability who wishes 
to use them.

f)  The use of support in decision-making must not be used as a justifica-
tion for limiting other fundamental rights of persons with disabilities.

g)  Third parties to be bound by the will and preference that emanates 
directly or indirectly via supports.

49  General Comment paragraph 29.
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3.1 Showcasing International and Regional Best 
Practices
No country in the world has as yet established a supported decision 
making system fully compliant with Article 12 of the UN CRPD and 
no definitive model or clear policy framework on supported decision 
making exist. This has unfortunately been often used as an excuse by 
policy makers to not comply with their Article 12 obligations as well as 
to question the feasibility of the supported decision making model. 

Though supported decision making is a relatively new and different ap-
proach there are a number of formal and informal supports that have 
been implemented successfully in several jurisdictions around the 
world. A number of countries, Canada and Sweden being a good exam-
ple have introduced provisions of supported decision making in their 
national legislation. Legal Capacity reforms are underway in Hungary, 
France, Czech Republic, Ireland, India, Kenya, Portugal, Slovakia and 
Slovenia amongst other countries. 

This section will discuss some of the existing and emerging interna-
tional best practices of supported decision making statutory and non- 
statutory models that have already been implemented in other coun-
tries. These models present some of the alternative supported decision 
making models Serbia can opt to adopt in its legal capacity reform. The 
ensuing discussion will also consider the feasibility and desirability of 
each of the models within the Serbian Context.

PART III:

SUPPORTED DECISION 
MAKING IN PRACTICE
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Model 1: Personal Ombudsperson System: Sweden 50 
The significantly high social exclusion of persons with psychosocial dis-
abilities in Serbia due to the absence of community services and sup-
ports that would enable persons with mental disabilities residing in the 
community to be fully included in society and high levels of institu-
tional placement necessitates a support model that caters for the sup-
port needs of persons with mental disabilities who would like to have 
support but due to social exclusion may have no one they can nomi-
nate in their lives as a supporter and therefore require that supports be 
facilitated for them. The personal ombudsperson system developed by 
Sweden is a plausible option for Serbia to consider.

I. Development of the Personal Ombudsperson System

The Commissioner for Human Rights 2012 issue paper identified the 
Personal Ombudsman system in Sweden as a good practice model in 
supported decision making. Sweden’s Personal Ombudsmen (PO) ser-
vice stemmed from the Swedish psychiatric reform of 1995 which rec-
ognised that the existing guardianship model was failing to meet the 
needs of psychiatric users. Sweden as a result abolished plenary guardi-
anship and has developed a diverse system of support services. In the 
year 2000, the Swedish Government established a nationwide system 
of Personal Ombudsmen that provides support in decision-making for 
persons with severe mental or psychosocial disabilities. It started as a pi-
lot project but was later converted into a permanent national service fol-
lowing positive reviews the pilot project obtained. The service currently 
employs 300 ombudsman working with between 6 000 to 7 000 clients. 
The fact that this model is quite established is an important considera-
tion for Serbia. It has been redeveloped, strengthened and successfully 
implemented over the last decade which points towards it being sustain-
able.

50  PO-Skåne, ‘Swedish User-Run Service with Personal Ombud (PO) for Psychiatric 
Patients’ 
<http://www.po-skane.org/ombudsman-for-psychiatric-patients-30.php> accessed 
05/05/2014.



34

II. Primary Beneficiaries of the Support Model

The service is primarily focused on supporting persons with mental 
health problems who are most hard to reach and who usually have dif-
ficulty accessing supports.51 This target group includes psychiatric pa-
tients with severe psychic disorders; patients who have no fixed abode or 
live in very isolated settings with little interaction with the outside world 
as well as those for whom communication is a challenge and those who 
are aggressive towards authority figures. This type of support has been 
very successful in helping this particular type of group due in part to the 
fact that the ombudsman does not wait for clients to approach him but 
must actively seek clients where they live and creatively establish contact 
with them. 

The ombudsman model realises the State Parties obligation to facilitate 
the creation of supports for persons who have been previously excluded 
from society and therefore do not have access to naturally occurring 
supports in the community. The model is premised on the understand-
ing that many of us rely on our friends and informal networks when 
we need advice and assistance in making important decisions yet many 
persons with mental disabilities due to social exclusion do not have ac-
cess to this organic community of supports and require that these sup-
ports be facilitated. 

III. Core Principles of the Support Model 

The ombudsman is a highly trained professional (often from a social 
work or legal background) who supports a psychiatric patient to exer-
cise their will and preference in all kinds of matters. The ombudsman 
works solely under the instruction of the psychiatric patient. He is lim-
ited to doing only what his client wants him to do. He cannot intervene 
without the express instruction of the client even when the client takes 
a lengthy period to formulate and express the help they need and the 
client’s life appears in disarray. It is the duty of the ombudsman to sup-
port the client on the issues that are a priority to them first even if those 

51  The Swidish National Board of Health and Welfare, Engen kraft-egen makt, En 
antologi om arbetet som personlight ombud [Your strength-your own power, An 
anthology about the work of personal ombudsman], page 15.
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priorities differ from those of relatives and the authorities. The client has 
full discretion to maintain the support arrangement confidential or to 
disclose it to third parties. 

This is an important departure from the substituted decision making 
model approach. As envisioned by Article 12 the person with mental 
disability requiring supports retains autonomy to decide whether they 
want support and in which areas of their lives. The support is based on 
the will and preference of the individual and not on the perceived best 
interest of the person. For the supported decision making paradigm to 
take root, Serbia must commit to the above core principles. 

IV. Duty to Facilitate Supports

Whilst in some cases the ombudsman is directly employed by the com-
munity the preference is for the ombudsman to be employed by an in-
dependent NGO for instance the ombudsman in Skåne are employed by 
Skåne PO an independent run by user organisation RSMH (The Swed-
ish National Association for Social and Mental Health) and the family 
organisation IFS (The Schizophrenia Fellowship Association). 

The model illustrates that the State does not have to be the ultimate pro-
vider of supports The States obligation under Article 12(3) is ‘to provide 
access’ to supports. Its main role therefore is to facilitate enduring sup-
ports within communities. This can be done through enabling civil soci-
ety organisations to provide the supports. In Serbia user run grassroots 
civil society organisations already providing services for persons with 
mental disabilities such as DUSA are best placed to provide supports. 
This will transform the users of services from being passive recipients 
of what is considered by others to be the ‘best option’ to address their 
needs, to being active commissioning agents and shapers of those ser-
vices.52 

52  Council for Disabled Children, ‘Personalisation of social care for disabled 
children, young people, their families and carers. Opportunities, challenges and 
concerns’ 
<http://www.councilfordisabledchildren.org.uk/media/174153/personalisation_of_
social_care_for_disabled_children.pdf> accessed 26 September 2012.  
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In relation to costs two thirds of the ombudsman service is financed 
by the state and one third by the local community. Though the State 
bears the financial responsibility to establish support networks, the sup-
ported decision making model has been found more cost effective than 
guardianship models. The CRPD Committee has stressed that the lack 
of financial resources must not be a barrier for people to exercise access 
supports so the state must ensure that all support measures are available 
at little or no cost to the person with disability who wishes to use them.

V. Role and Function of the Ombudsman

So as to be free from potential conflict of interests the ombudsman op-
erates as an independent agent with no ties to psychiatric and social 
services he works sorely for the individual. Before the ombudsman can 
start acting as a support person to the client they have to build a rela-
tionship of trust with the client. This often takes a long time as many 
clients can be initially apprehensive or hostile towards an unfamiliar 
person.53 The ombudsman work schedule is created around his client he 
is on call round the clock every day to make him fully accessible to the 
client. 

The ombudsman does not have an office and meets the client in their 
homes or other areas of convenience. This was done because offices have 
connotations of power to them and will likely result in an unbalanced 
power relation between the ombudsman and client in the ombudsman 
favour. To ensure that the process remains as uncomplicated and acces-
sible as possible there is no formal procedure or paper work involved in 
getting an ombudsman support. The agreement is verbal. These charac-
teristics have contributed to the success of the ombudsman as a support 
model.54 This individualised support model places the person with a 

53  The Independent Personal Ombudsman Skane developed guidelines to assist 
ombudsman in creating a relationship with clients The guideline recommends the 
use of a five step process, first step making contact; then develop communication; 
working towards establishing a relationship; initiate dialogue then finally getting the 
commissions. 

54  Maths Jespersson ‘’Personal Ombudsman in Skåne – A user controlled Service 
with Personal Agents’ in P.Stastny and P.Lehmann (Eds), Alternatives Beyond 
Psychiatry, 2007,p 299ff.
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disability in the centre and enables them to take as much control as pos-
sible over choices about what, who, how and when they are supported 
to live their lives.

Model 2: Circle of Support for People with Disabilities: 
United Kingdom, Canada55

Supports can also be facilitates for persons with mental disabilities with 
high support needs and those isolated from society through non statu-
tory circles of support. The circle of support model sometimes referred 
to as a circle of friends or network of supports simply defined is a group 
of people who come together to provide support to a person to enable 
them to live the life they want to live and accomplish their personal 
goals. The concept of circles of support is not a new one. It is believed 
to have started in the early 1980’s in Canada and has since spread to the 
U.S.A, United Kingdom, New Zealand and Australia.56 The organiza-
tion of these circles vary with some circles being facilitates by formal 
organizations and others by private arrangements. The circle of support 
discussed here will be based on the model developed and used by two 
of the most prominent organizations that have worked extensively in 
facilitating circles of support for persons with disabilities; Planned Life-
time Advocacy Network (PLAN) in Canada and Circles Network in the 
United Kingdom.57 

Circles of support for persons with disabilities are based on an under-
standing of the importance of relationship in our lives and our need to 
belong. Many of us rely on our friends and informal networks when we 
need advice or are in a crisis and also to celebrate the good times. Yet 
many persons with disabilities do not have access to this organic com-

55  This section is adapted from http://www.resourcingfamilies.org.au/images/
stories/PDFs/entiredoc-circles_%20of_%20support.pdf ; http://www.circlesnetwork.
org.uk/index.asp?slevel=0z85&parent_id=85

56  Resourcing Families. Building Support Networks. http://www.resourcingfamilies.
org.au/images/stories/PDFs/entiredoc-circles_%20of_%20support.pdf

57 Planned Lifetime Advocacy Network Planned http://plan.ca/ ; Individual 
Networks www.pin.org.au 
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munity of supports and may require that these supports be facilitated. 
The circle of support therefore acts as a community around that person 
(the focus person) providing them with informal support to ensure they 
achieve what they want in life and are also fully included and effectively 
participate in the community. Circles of Support are an invaluable form 
of support for those who are excluded or isolated, who live with physi-
cal disability, learning difficulties, mental health issues or disadvantage.

The person is at the centre of the network and they are included to the 
fullest extent possible. The circle of support does not make decisions for 
the person .The focus person is in charge, both in deciding who forms 
part of the circle and what the focus of the circle should be. The circle 
of support can include close and extended family, i.e. siblings, uncles, 
aunts, cousins. It can also include friends of the family, friends of the 
person, or any people who support the person e.g. an advocate. A facili-
tator is normally chosen from within the circle to take care of the prac-
ticalities needed to keep it running. The members of the circle are not 
paid they do it voluntarily because they care about the person and want 
to help them overcome the obstacles they are facing .Members of the 
circle are committed to involvement in the circle in the long term. Each 
person’s circle is likely to be different and will look and work differently. 
The circle promoted the decision making rights of the individual and 
does not substitute their decision which is consistent with the CRPD. In 
comparison with single models of support, circles of support reduce the 
risk of abuse, violation, coercion and substitute decision making.

The nature of the people who participate in the network, how often they 
come together, the issues that are covered and the formality of the meet-
ings will all vary. An individual’s network of support will also change 
over time as their circumstances change. The circle can help with a range 
of issues as needed such as:

  Helping the person think about their life and picture the future;

  Help the person with decision making;

  Providing guidance throughout the person’s life in financial, emo-
tional ;

  It can also help them pursue their ideal living situation;
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  The circle can take on an advocacy role to make sure the focus per-
sons voice is heard in a wide range of settings from social service, to 
hospitals, to local authorities;

  It can take on helpful roles like budgeting, shopping appointments.

An important function of the Circle is to regularly re-visit the support 
plans which they are working with, to keep the direction current in terms 
of what the person really wishes to achieve. A strong circle of support is 
therefore an invaluable source for planning, problem solving and social 
interaction. Circles of Support are about empowering disabled people 
and ensuring their voice is heard and that they are included in decisions 
about their lives. The circle of support can progress into representative 
agreements through the formation of social links. In comparison with 
statutory models of support, the circle of support is more flexible as it 
does not require a formal process to remove or change the agreement.

Model 3: Advanced Planning: Canada, New Zealand, 
Germany and India
For many persons with mental disability oftentimes when they are not 
in a position to communicate their wishes decisions are made for them 
by others. The focus group discussion conducted as part of this report 
found that in Serbia family members of users of psychiatric services and 
professionals such as doctors, social workers commonly made decisions 
on their behalf during episodes they were experiencing a psychotic 
break or they were unwell. The decisions centered mainly around treat-
ment and were not always consistent with their wishes. The ability to 
plan in advance is therefore an important form of support for persons 
with mental disability.58

I. Development of Advanced Directives Model

British Columbia, Canada has been at the forefront in the conceptu-
alization of advanced directive (advanced planning) as a support tool 
used to plan ahead. Jurisdictions such as New Zealand, Germany, Czech 

58  General Comment page 5
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Republic and others already provide for advanced directives in their 
legislations. An advanced directive is a document by which a person 
makes provision for health care and other decisions in the event that, in 
the future, he/she becomes unable to make those decisions. The type of 
decisions a person can make in an advanced directive varies according 
to their jurisdiction.

II. Health Care Advance Directive: British Columbia, Canada 59

a) Scope of Advanced Directive

Traditionally advanced directives have been used for health care deci-
sions but the scope is expanding with the UN CRPD coming into force. 
In British Columbia, Canada an adult can make an advanced directive 
about what health care they do or do not want in the future if the per-
son becomes incapable and a health care decision needs to be made. 
This also known as a living will is one of the oldest types of health care 
advance directives. The advance directives are restricted to healthcare 
matters only. Health care is defined more broadly than a specific type 
of treatment. An Advance directive is voluntary; there is no mandatory 
requirement to make one. It does not appoint a person to act on your 
behalf.60 The advanced health directive as a support tool is a valuable 
way to ensure the persons will and preference is respected through pro-
viding a guide to the people managing their affairs how he/she would 
want them managed when they are not in a position to manage their 
affairs themselves.

b) Third Party Obligations

The law provides that a health care provider may follow an instruc-
tion in an advance directive giving consent to specific health care; but 
they must follow an instruction that refuses consent to specific health 
care. There are narrowly defined circumstances where the health care 

59  Adapted from NIDUS Personal Planning Resource Centre and Registry, ‘Advance 
Directive’
<http://www.nidus.ca/?page_id=261> accessed 8 June 2014

60  Health Care Consent and Care Facility Admission Act 
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provider is required not to follow an advanced directive such as when 
the health care provider has evidence that the wishes, values and beliefs 
of the person who wrote the directive has significantly changed since 
the writing, unless this is provided for in the advance directive. This is 
consistent with the principles of Article 12 which require that the deci-
sions made by persons with disabilities should be legally binding on all 
third parties.

c) Capacity Test

In British Columbia in order to make and advanced directive you must 
meet the capability requirements. You must be capable of understand-
ing the type of health care your instruction deals with and the conse-
quences of giving or refusing consent to it. You must also appreciate that 
if you make a directive, a health care provider will follow the instruction 
when you are incapable. This provision is not complaint with Article 12. 
The CRPD Committee in the General Comment reiterated that all sup-
ports must be accessible to a person who wishes to use them irrespec-
tive of their mental capacity. The perceived or actual deficits in mental 
capacity of a person cannot be used as justification to deny them access 
to support.

III. Implementing Advanced Directives in Serbia

The advanced directive model with some adaptation is a credible op-
tion for Serbia to adopt. The Centre for Disability, Law and Policy at 
the National University of Ireland, Galway proposed principles that the 
Republic of Ireland and other jurisdictions can adopt towards legislat-
ing advanced directive that are fully compliant with the CRPD.61 It is 
suggested that Serbia takes on board these proposals and builds on the 
experiences of British Columbia model in implementing advanced di-
rective supports in its jurisdiction. The following suggestions are based 

61  Centre for Disability Law and Policy, ‘Submission on Legal Capacity to the 
Oireachtas Committee on Justice, Defence and Equality’
<http://www.nuigalway.ie/cdlp/documents/cdlp_submission_on_legal_capacity_
the_oireachtas_com
mittee_on_justice_defence_and_equality_.pdf> accessed 12 June 2014.
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on the proposals made by the National University of Ireland, Galway, 
India’s draft National Trust Act and discussions with users of psychiatric 
services consulted as part of this research. It is proposed that: 

a)  The law recognises a choice of various forms of advance planning 
mechanisms such as advanced directives in the form of a living will 
and enduring power of attorney and a combination of the two. A per-
son with mental disability can therefore appoint a supporter to make 
certain types of decisions for the person under specific circumstances 
in the advanced directive and give them instructions on how specific 
affairs should be managed. The supporter must as far as possible as-
certain, follow and communicate the will and preference of the per-
son. It is suggested that the law extends the use of advanced directive 
beyond the scope of health care decisions allowing for advance direc-
tives to be used by persons with disabilities in order to make known 
their life choices on financial, property and other matters during 
circumstances where they are unable to communicate their wishes. 
The use of advanced directive beyond the scope of healthcare deci-
sions was supported by users of psychiatric services who indicated 
that during prolonged periods of illness when users were hospitalized 
family members made not only health but financial and other deci-
sions on their behalf which did not always reflect their wishes.

b)  Everyone irrespective of their decision making ability is competent 
and has the right to make an advanced directive. No competency 
assessment is needed for the advance directive to be executed. The 
person who writes an advanced directive decides when the advanced 
directive enters into force and when it ceases to apply in the text of 
the directive. An advance directive will not be triggered by a medical 
assessment that the person lacks capacity. The law should provide for 
the registration of the advanced agreement using the same criteria for 
other agreements so it will be available when needed. 

c)  The advanced directive once in operation should be legally binding 
on all third parties and should continue to apply even in situation of 
involuntary detention. There may be an exception to the legal obliga-
tion to comply with an advanced directive where there is an immi-
nent threat to the life of the person. What constitutes an imminent 
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threat to the life of the person should be narrowly construed. Before 
an advanced directive can be breached permission must be obtained 
from the court as autonomy included the power to have one’s deci-
sions legally respected.

d)  The individual can change, modify and revoke the advanced direc-
tive [including for mental health treatment and physical health treat-
ment] at any time. The individual has the discretion to specify in the 
text of the directive what constitutes a revocation of the advanced 
directive. Whether the revocation must be oral or in writing. They 
also have the choice to insert a ‘Ulysses clause’ into their advanced 
directive stating that once the advanced directive has entered into 
force their written will and preference contained in the text of the 
directive takes precedence over an oral expression of their will and 
preference. A person does not need a lawyer in order to make an 
advance directive.

e)  In the event that a person is nominated in an advanced directive to 
ensure that the will and preference of the person as expressed in the 
directive is carried out, the law should clearly stipulate their duties 
including an obligation not to exert undue influence on the author 
of the advance directive. The law should also provide clear account-
ability and monitoring framework to ensure advanced directives are 
complied with. In the case of Serbia it is suggested that the Social 
Services Department is given the task.

f)  Support should be provided by the State to individuals where desired 
to complete an advanced directive.

Model 4: Power of Attorney
Powers of attorney is an old model of advanced planning that has been 
existence for some time. Many jurisdictions provide that a person over 
the age of 18 can create an enduring power of attorney. This is a legal 
agreement that enables one to appoint a trusted person or people to 
make personal welfare and/or property decisions on their behalf at a 
subsequent time when the donor of the power considers that their ca-
pacity is or may shortly be in question. The donor can give general au-
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thority to the attorney to act in relation to all aspects of their welfare and 
or property or they can confer on the attorney the power to do specified 
things or take specific decisions on specific matters. In the agreement 
the donor can appoint one or more people to act as an attorney in the 
event that the appointed attorney dies, refuses to act or is disqualified as 
an attorney. The power of attorney has to be registered with the relevant 
office to come into effect. The donor may apply to court to revoke the 
agreement at any time. Persons with disabilities have not benefited in 
the past from this support model in Serbia due to restriction in entering 
into contracts arising from full or partial legal capacity deprivation. The 
restoration of legal capacity to persons with disabilities in Serbia will 
enable them to benefit more from this model.

Model 5: Representative Agreements: Canada, Czech 
Republic and Ireland
The current guardianship regime in Serbia allows for a person deprived 
of their legal capacity to be placed under guardianship. A substitute de-
cision maker is appointed by the guardianship authority irrespective 
of the persons will. Decisions made by the guardian are based on the 
perceived objective ‘best interest’ of the person concerned and not on 
their ‘will and preference’. The person concerned therefore has no voice, 
choice or control over whether or not a substitution decision maker is 
appointed, who the appointed person is and the decisions made by the 
substitute decision maker on their behalf. 

The right to legal capacity in the Convention is premised on the respect 
for inherent dignity, individual autonomy including the freedom to 
makes ones’ own choices and independence of persons with disabilities. 
Serbia needs to introduce a supported decision making model that re-
stores the voice, choice and control of persons with mental disabilities 
over decision making.

I. Development of the Representative Agreements Model

Representative agreements as a support were pioneered by British Co-
lumbia, Canada in the British Columbia’s (Canada) Representation 
Agreement Act 1996. Czech’s Civil Code which came into effect in 2014 
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introduced representative agreements as a support measure in the ex-
ercise of legal capacity. Ireland’s Assisted Decision-Making (Capac-
ity) Bill 2013 which is to replace its ward of court guardianship system 
also creates a new statutory framework that provides for representative 
agreements as one of the forms of decision making support for adults 
who may need assistance to exercise their legal capacity. Representative 
agreements are created with the purpose of providing a legal alternative 
to adult guardianship for adults who need or may need help in making 
decisions in the future by enabling them to choose in advance who will 
assist them in making decision in the event that their capacity becomes 
in question.

II. Representative Agreements

The above legal frameworks provides for for an adult who needs or 
may shortly need assistance in exercising their decision making capac-
ity to enter into a formal agreement in which he/ she appoints one or 
more persons to act as their decision making assistant to assist him/
her in making decisions in selected areas of life in the event that the 
adult is unable to do so for himself.62 The agreement can cover health 
care decisions, routine financial management, personal care matters or 
obtaining legal services for the adult for example paying bills, receipt 
or deposit of the pension, purchase of food, accommodation and other 
services necessary for personal care, and the making of investments. on 
his/her personal welfare and/or property and affairs.63 Having a repre-
sentation agreement64 does not remove decision making power from 
the adult. 

III. Legal Recognition

For the appointment to have legal recognition, it must be reduced to 
writing in a ‘representative agreement’. The agreement must comply 
with the form and content prescribed by regulations. The person can 

62  over the age of 18

63  Sec 10

64  In the Irish Bill its called



46

vary, change, and revoke the agreement at any time. There is no require-
ment to consult a legal professional in making a representative agree-
ment. Third parties are obliged to respect the decisions made using a 
representative agreement.

IV. Capacity to make Representative Agreements

Persons with mental disabilities are presumed to have the capacity to 
enter into a representative agreement.65 The presumption is that eve-
ry adult is fully capable of managing their affairs and has the ability to 
make binding agreements. The effect is that adults who would ordinarily 
be considered incapable of managing their financial affairs or making a 
contract under contract law are allowed to make representative agree-
ment The access to support is based on a functional assessment of legal 
capacity in Ireland’s Assisted Decision-Making (Capacity) Bill this has 
the negative effect of making support measure inaccessible to a some 
persons with mental disabilities.

V. Choice of Support Person

The adult has full discretion in appointing a decision making assistant; 
they can designate any adult of their choice including their spouse 
or partner, family members or friends.Under the British Columbia’s 
(Canada) Representation Agreement Act Credit Unions and Trust 
Companies can also represent the adult but only in financial and legal 
matters.66 The person can appoint more than one assistant but in order 
to avoid the potential complications that arise when multiple parties 
are involved in deciding the in Irish’s Assisted Decision-Making (Ca-
pacity) Bill person is limited to one assistant for each decision making 
area.

65  Section 3 British Columbia, Canada in the British Columbia’s (Canada) 
Representation Agreement Act 1996

66  Heritage Law, ‘Representation Agreements’
<https://www.bcheritagelaw.com/legal-services/estate-law-information/
estateplanning/representation-agreements-vancouver/
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The law restricts personnel paid to provide health or personal care ser-
vices to the person and employees of a facility where the person lives 
who are providing health and care services to the person from being 
appointed as the person’s representative. The person can appoint who 
will take over in the event that the appointed assistant decision maker is 
unable to perform their duties e.g. because of death or disqualification. 
The decision making assistant must have attained the legal age of major-
ity of 18 to be able to act as an assistant.

VI. The Role and Function of Support Person

The function of the decision making assistant is to assist the person to 
obtain relevant information, explain the information to them, ascertain 
the persons will and preference, to assist the person to make and com-
municate their decision and endeavour to ensure the persons decision is 
implemented. The assistant does not make the decision for the person. In 
the event that the will and preference of the appointer cannot be deter-
mined the representative must base the decision of the appointer on the 
known beliefs, values and pre expressed wishes of the supported person.

The representative agreement creates a fiduciary relationship between 
the appointer and the decision making assistant. Thus, the decision mak-
ing assistant must act honestly, in good faith and has a duty to exercise 
the care and skill of a reasonably prudent person.67 The decision making 
assistant must not endanger the interests of the supported person by 
undue influence, or obtain unjustified enrichment to the prejudice of 
the supported person.68They cannot act outside the scope of authority 
given to them under the representative agreement or in violation of the 
law. The decision making assistants are entitled to be re-imbursed for 
out of pocket expenses incurred in the course of exercising their duties. 
The British Columbia’s (Canada) Representation Agreement Act to al-
lows for an adult to appoint a monitor in the agreement as a safeguard. 
The role of the monitor is to ensure that the decision making assistant is 
carrying out their duties.

67  The duties of a representative are outlined in Section 16 of the Representation 
Agreement Act.

68  Sec 45
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VII. Implementing Representative Agreements in Serbia

Community plays a substantive role in the implementation of repre-
sentative agreements. The agreements are often made with people from 
the community who know the individual as supported decision mak-
ing operates on the basis of trust and familiarity. It becomes clear that 
Article 12 and 19 are closely intertwined and that persons with mental 
disabilities have to be included in the community to allow for natural 
supports to develop which form the basis of representative agreements. 
It is only individuals with a strong network of support who will benefit 
from the representative agreement model.

The process of deinstitutionalization has been slow in Serbia; many per-
sons with mental disabilities still reside in institutions completely isolat-
ed from the community. Persons with mental disabilities residing in the 
community predominantly stay with family members in the absence of 
community services that would allow them to live more independently 
and allow them more autonomy and inclusion. Serbia needs to imple-
ment Article 19 of the Convention for representative agreements to work. 
It also needs to create and maintain support services and systems within 
the community to enable persons with disabilities to live independently 
and participate fully in all aspects of life on an equal basis with others.69

To achieve this objective Serbia must:

–  ensure persons with disabilities have access to a range of support ser-
vices necessary for supported living and inclusion in the community; 

–  facilitate a smooth transition for persons with disabilities living in the 
institutions to return to the community; 

–  facilitate the development of peer support forums, community sup-
port networks and self-advocacy groups for persons with disabilities 
which address common barriers encountered when integrating in the 
community; 

–  extend support to civil society organisations that advocate for the 
rights of persons with disabilities in order to create an active com-
munity of supports; 

69  Sec 10 A
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–  create social spaces such as the art theatre and recreational facilities uni-
versally accessible to allow for the development of ties of friendship be-
tween persons with disabilities and other members of the community; 

–  design interventions such as schemes, incentives, programs and pro-
cedures that are age, gender and disability sensitive; 

–  train the persons providing the said supports and create a system to 
monitor these support regimes continuously obtaining feedback. 

It is proposed that State provides support and assistance to people with 
disabilities and their families and supporters to make mutual agree-
ments and keep a registry of such agreements.

Model 6: Co Decision Making: Ireland and Canada70

Ireland introduced ‘The Assisted Decision-Making (Capacity) Bill in 
2013 to replace its ward of court guardianship system. Ireland’s Assisted 
Decision Making Bill entails that an individual who has difficulty man-
aging their own affairs or who considers that they may shortly have dif-
ficulty can enter into a co decision making agreement in which they 
appoint someone they trust to make one or more decisions jointly with 
them.71 It is entirely the discretion of the appointer which decisions they 
want to make jointly. In these affairs, the adult and the co decision maker 
act jointly. The appointer can appoint more than one co decision maker 
but they may not appoint more than one co decision maker in respect to 
the same decision. They may also appoint one or more co decision mak-
ers to take over the role of the appointed co decision maker in the event 
that the co decision maker has been disqualified or died.

The appointer must apply to the court for approval of the co decision 
making agreement in order for it to have legal effect; the court will make 
the agreement an order of court. The co decision making order can only 
be revoked or varied with the consent of the court upon application. 
Once the order is in effect the appointer has to make the decision speci-
fied in the order with the co decision maker or else the decision is void. A 
decision made jointly by the appointer and the co decision maker in good 

70  Assisted Decision Making Bill 2013 Sec 18.

71  Ibid Sec 18 (1).
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faith will be considered as a decision made by the appointer. Where there 
is a difference in opinion between the appointer and their co decision 
maker the co decision maker must agree with the decision made by the 
appointer unless the decision is unreasonable and likely to cause harm.72 
Alberta and Saskatchewan, Canada currently practices this model.

The role of the co decision maker is to advise the appointer on the deci-
sion in question by assisting them in obtaining information relevant to 
the decision including personal records, explaining the information to 
them, ascertain what their will and preference is on the matter, helping 
them to make and express the final decision and following up to ensure 
the decision is implemented.73 Where there are documents that need to 
be signed the co decision maker must co-sign the documents. 

Though co decision making recognises the focus person as a legitimate 
decision. The danger for Serbia is that without strong safeguards and 
monitoring the co decision making arrangement can easily devolve into 
substituted decision making. In comparison with the other models dis-
cussed it is not as effective in promoting the person as having legal ca-
pacity in their own right as they are unable to act alone. Liability will 
also be particularly complex in a co decision making model.

Model 7: Informal Representation by Next of Kin Czech 
Republic and Ireland
The reality that families already provide both formal and informal sup-
port for decision making of their relatives with disabilities is an impor-
tant consideration in reforming legal in Serbia. 

Czech enacted supported decision making as an alternative to the 
guardianship system in 2012. The Civil Code which came into effect in 
2014 provides that a person who because of a mental disability needs 
assistance to exercise their legal capacity can agree to be represented 
informally in every day affairs by his or her descendant, ascendant, sib-
ling, spouse or partner, or a person that has shared with the represented 
person a household for at least three years prior to the to the period 

72  Ibid Sec 19.

73  Ibid Sec 21.
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of representation.74 The court is required to take all necessary steps to 
ascertain the opinion of the person to be represented before approving 
the representation. The next of kin acting as representatives are to take 
into account the ideas and wishes of the person represented. The rep-
resentative can only make decisions in relation to the personal welfare 
they cannot make a decision which are go against decisions made by a 
decision making assistant (representative), co decision maker, guardian 
or holder of enduring power of attorney. The representative cannot con-
sent to mental or physical medical interventions which have permanent 
consequences. They may only manage the finances of the represented 
person to the extent necessary to conduct everyday affairs.
Most everyday decisions happen in the private sector and, in many cas-
es, depending on the level of independence of the individual, within the 
family where formal legislation has little ability to influence. The role of 
families in Serbia as informal supports for decision making cannot be 
done away with. The earlier discussion on the problems experienced by 
persons with mental disabilities where their families act as support can 
be addressed by constraining the powers of families as informal deci-
sion makers. These powers must be significantly restricted in scope and 
accompanied by the obligation to explore other forms of assisted deci-
sion making with the individual.

Model 8: Modified Guardianship as a last resort
I. Guardianship with restriction of legal capacity: Czech Republic

The Czech Civil Code: Supportive Measures to decrease Legal Capacity 
makes provision for the legal capacity of a person to be restricted as a 
last resort. The court is obligated to respect the principles of necessity 
and subsidiarity when deciding to restrict a person’s legal capacity and 
must only do so under the following circumstances. If it is in the interest 
of the person taking into consideration their rights; the degree and ex-
tend of their inability to conduct their own affairs; whether the person is 
in danger of serious harm; the effectiveness of less restrictive measures 
and the opinion of the person whose legal capacity the court is deciding. 
The court when appointing a guardian will and at the same time define 
the extent of the guardian’s rights and obligations. 

74  Ibid Adapted from Sec 49(1).
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The court cannot restrict legal capacity for a period of more than three 
years. The legal capacity restriction imposed by the courts does not de-
prive the person of performing legal acts on her own relating to the 
everyday affairs of life.75 If a person under guardianship acts without 
their guardian in an area in which their legal capacity is restricted their 
act is valid unless it causes him or her harm.76 A statutory representa-
tive or a guardian cannot request payment for representation from the 
represented person.77

II. Decision Making Representative: Ireland

The Assisted Decision Making Bill provides that if the court deter-
mines that the person lacks capacity to make decisions on their own 
unless assisted by a co decision maker but no one is available to per-
form the role the court can appoint a decision making representative 
to make one or more decisions on behalf of that person. The court 
can also make the appointment if it determines that even with the as-
sistance of a co decision maker the person still lacks capacity to make 
decisions.

The court will appoint a suitable person known to the person to be 
represented. If no such person is available the court will appoint one 
of the people nominated by the Public Guardian from an expert panel 
of decision making representative. The duties of the representative are 
prescribed by the court; it decides what decisions the representative 
will make. The representative can be given broad powers relating to 
personal welfare or finance: e.g. to decide where the person lives, who 
they have contact with, consent to treatment, diet and dress, employ-
ment, rehabilitation, training, whether you travel outside the state, etc.

The court can appoint more than one person to act as a decision mak-
ing representative. The representative will be treated as an agent for the 
relevant person in decision matters covered by the decision making rep-
resentative order. The court can make a decision or decisions concerned 

75  Sec 64.

76  Sec 65.

77  Sec 65.
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on behalf of the person where it is satisfied that the matter is urgent or 
that it is otherwise expedient for it to do so.78 

Serbia is not advised to follow the above approach. The CRPD Commit-
tees jurisprudence captured most clearly in the concluding observations 
to Argentina, Hungary and China points to the fact that government can-
not replace of guardianship or other substituted decision making models 
by another substituted decision making model no matter how modified, 
neither can it continue maintenance and emphasis is on ‘continued’, main-
tenance of a substituted decision making regime alongside that of support. 

Continuing with guardianship will risk killing the entire paradigm shift 
and weaken it by cross contaminating the new supported decision mak-
ing regime with the old guardianship regime. Translating the theory of 
Article 12 to practice requires that Serbia dismantle the existing struc-
tures and starts the work of putting building blocks for the new structure. 
This cannot be done if the old substituted decision making framework 
is allowed to continue. The substituted decision making framework has 
been built over centuries and is pervasive. If Serbia does not dismantle 
it entirely it risks concealing it and leaving them intact under the new 
supported decision making regime. 

Interrelating Support Models: A Steeped Approach to 
Supported and Substituted Decision Making
I. Supported Decision Making Pilot: South Australian Experience

South Australia has piloted a non-statutory supported decision making 
model under the auspice of the Office of the Public Advocate aimed at as-
sisting people with a disability set up supported decision making agree-
ments in areas of health, accommodation and lifestyle decisions.79 The 
trial first developed in 2009 and modified in 2010 operated on a steeped 
model of supported and substitute decision making as illustrated below.80 

78  Sec 23 (2) a.

79  Office of the Public Advocate, South Australian Supported Decision Making 
Project 
 http://www.opa.sa.gov.au/resources/supported_decision_making

80  file:///C:/Users/Guest/Downloads/64_annual_report_2011-2012.pdf
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This discussion will consider the Stepped Model of Supported and Sub-
stitute Decision Making, the supported decision-making approach used 
in the South Australian Project, and the results of that project. The dia-
gram shows the levels of supports required by people to make decisions, 
from advice, supports, informal arrangements through to more formal 
arrangements and ultimately substituted decision making.

A Steeped Approach to Supported and Substituted 
Decision Making

Autonomous Decision Making
No assistance or support required but assistance, support and advice may be sought 
by an individual

Assisted Decision Making
In coming to an autonomous decision a person requires a person requires assistance 
with collecting information, explanation of alternatives or communication

Supported Decision Making Appointment 
(Statutory model-appointment by tribunal)
A person is required to use support. A person cannot end the support agreement 
(role of the tribunal)

Private Guardian appointed by a tribunal.

Public Guardian appointed by tribunal.

‘Co-decision maker’-Guardian appointed as joint decision maker with 
person by tribunal (Statutory Model)
Substitute decision maker (guardian) and the person themselves need to agree on 
each decision.

‘Representative Agreement’ Supported and substituted decision 
making (Statutory model)
A person can end this agreement at any time. A person is expected to use the 
agreement unless cancelled. Law creates obligation on the supporters. Substitute 
decision making permitted.

Supported Decision Making Agreements (non-Statutory model)
An agreement indicates a person’s wish to receive support. A person can end this 
agreement at any time. A person is not required to use the agreement

Supported Decision Making Agreement (Statutory model)
An agreement indicates a person’s wish to receive support. A person can end this 
agreement at any time. A person is expected to use the agreement unless cancelled. 
Law creates obligation on the supporter.
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The stepped Model:
Autonomous Decision Making

At the top of the stepped model is autonomous decision making. How-
ever, autonomous decision making does not necessarily mean individ-
ual decision making as most people naturally talk to family, friends and 
experts before making important decisions. Therefore autonomous de-
cision making is often more interdependent in nature.

Supported Decision Making

The model distinguishes what it describes as assisted decision making 
from supported decision making. In assisted decision making, a per-
son has the capacity to consider a decision, the different options, weigh 
them up, and reflect on the outcomes. However, the person may need 
some help in communication the decision, collecting information perti-
nent to the decision, or talking through the different options.81 Someone 
with an intellectual disability for instance may require that the informa-
tion is communicated to them in simple English using visual aids to en-
able them to make a decision. Using this distinction everyone including 
service providers such as bank workers and health workers has an obli-
gation to provide assistance when involved in transaction with a person 
who needs this assistance. This obligation to provide assistance is a form 
of reasonable accommodation in line with Article 5 of the UNCRPD. 
In contrast to assisted decision making, supported decision making is 
when a third person is invited by the Supported Decision Maker to offer 
assistance in decision making. The fact that a person has a support does 
not nullify the obligation of the service providers to provide assistance.

Supported Decision Making agreement (Non statutory model)

The person with disabilities who needs support nominates one or more 
people that they know to act as a supporter. The person receiving sup-
port needs to be able to express a wish to receive support and have a 
trusting relationship with the person who will act as their supporter. 
The person must also be able to indicate what decisions they may need 

81  Supported Decision Making in Australia 2009
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support for, who they wish to receive support from for which decision. 
The person must be able to cancel the agreement ending the support at 
any time. They must appreciate that they are making the final decision 
not the supporter and be able to take responsibility for the decisions they 
make. The person can also nominate an additional person as a monitor 
who can help both parties in the agreement ensure that the agreement 
operates well and to act as a safety net I the arrangement breaks down. 
The supported person is not obliged to use the agreement when they 
make decisions. The Australian trial used this non statutory model.

Supported Decision Making agreement (Statutory model)

This is similar to the non-statutory decision making model except that 
the agreements are legally recognized. The legal recognition creates ob-
ligations for the supporter to act in the interest of the supporter there-
fore safeguarding the supported person. The legal recognition also gives 
the supporter recognition from third parties such as health and social 
services. A supported person is expected to use the agreement when 
making decisions. If the person wishes to make decisions without the 
agreement then a person should firstly cancel the agreement. The sup-
porter is also protected from liability where his actions are not in breach 
of his duties.

Supported Decision Making Appointment (Statutory model-appoint-
ment by tribunal)

In this model the person is required to use the support when making 
decisions and cannot unilaterally end the agreement without the ap-
proval of the tribunal.

‘Representative Agreement’ Supported and substituted decision 
making (Statutory model)

The representative agreement is modeled on the one practiced in British 
Columbia. A person appoints their supporter to assist them by signing 
a representative agreement. The agreement can cover health, lifestyle 
and routine financial matters. The representative is primarily expected 
to help the supported person make their own decision. However rep-
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resentative agreements permit the representative to make decisions for 
the supported person based on the person’s wishes preferences and be-
liefs if they are unable to make decisions for themselves e.g. because 
they are unwell and are undergoing treatment. There is no capacity test 
for a representative agreement, capacity is presumed.

‘Co-decision maker’-Guardian appointed as joint decision maker 
with person by tribunal (Statutory Model

The tribunal can appoint a co decision maker for an adult who needs 
support in making decisions. The co decision maker is usually a family 
member or close friends. The co decision maker and the person being 
supported must make the decision jointly. If there is no consensus the 
decision of the adult and not the co decision maker takes precedence.

Private and Public Guardianship appointed by a tribunal.
The tribunal may appoint a guardian if a person is found to be unable 
to manage their own affairs and supported decision making models are 
in effective. 

The South Australian trial experience: non statutory supported 
decision making agreements82

The South Australian trial involved setting up an agreement between a 
person with a mental disability and a trusted family member or friend 
who would act as a decision supporter Twenty-six people who had a 
brain injury, intellectual disability, autism or a neurological disease af-
fecting decision making, entered into supported decision making agree-
ments with supporters. The initial recruitments were through referrals 
from disability services and the Office of the Public
Advocate itself. 16 referrals were from non-government agencies, and 
up to 13 referrals from government agencies. The participants of the 
project ranged from young people still in school to people living in resi-
dential aged care. Supporters were mainly friends and a range of im-
mediate family members .In the trial participants were assisted with 

82  South Australian Office of Public Advocate, Annual Report 2011-2012, pg 59-65.
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healthcare, accommodation and lifestyle decisions. The most notable 
decisions made involved decisions to move to independent accommo-
dation with visiting disability supports. Decisions about relationships, 
work and holidays were the most common lifestyle decisions made. 

Outcomes of the South Australian Supported Decision Making 
Project

The project evaluators reported that the project had delivered tangible 
benefits to most of the participants. Benefits included supported per-
son gaining increased confidence in themselves and in their decision 
making. There was also greater inclusion in the community which re-
sulted in growth in support networks, a feeling of greater control and 
in the persons’ lives. Supporters also reported benefits. The opinion of 
the evaluators was that Supported Decision Making was viable alterna-
tive to substitute decision making for participants who were initially on 
guardianship orders
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PART IV:

PRINCIPLES FOR LAW 
REFORM CZECH,  
IRELAND AND INDIA

4.1 Legal Capacity Reform in Czech Republic; 
India and Republic of Ireland
The Czech Republic ratified the Convention in 2009. Following intense 
campaign by civil society organizations advocating for changes to the 
guardianship law, Czech enacted supported decision making as an alter-
native to the guardianship system in 2012. The Civil Code which came 
into effect in 2014.

The previous guardianship laws in Czech Republic similar to the ones in 
Serbia allowed courts to deprive persons with disabilities of their legal 
capacity and place them under guardianship. A person could be placed 
under guardianship for their entire life. In 2010 according to govern-
ment data 25,975 people were under full guardianship and a further 
5,220 were under limited guardianship.83

The new law enables persons with intellectual and psychosocial disabili-
ties to now retain their full legal capacity and provides access to the sup-
ports they may need in exercising their legal capacity. It allows for the 
restriction of legal capacity only as a last resort and introduces several 
new safeguards to ensure proportionality than in the previous system.84

Ireland introduced ‘The Assisted Decision-Making (Capacity) Bill in 
2013 to replace its ward of court guardianship system. The bill creates 
a new statutory framework that provides for different forms of decision 

83  Czeck Republic enacts legal capacity reform 
http://www.mdac.info/en/news/czech-republic-enacts-legalcapacity-law-reform

84  Czech Civil Code: Supportive Measures for Decreased Legal Capacity
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making support for adults who may need assistance to exercise their 
legal capacity. The decision making supports introduced in the bill dis-
cussed in more detail below are decision making assistants, co decision 
makers and decision making representatives. 

The government of India signed and ratified the Convention in Janu-
ary last year and has since set in motional a law reform process to in 
cooperate the provisions of the treaty into domestic law.India has taken 
a transitory approach to realising the rights of persons with disabili-
ties under the UNCRPD85. India has a plenary guardianship system in 
which following a finding of incapacity by the court a guardian is ap-
pointed to substitute the person with disability as a person before the 
law and makes all legally binding decision on their behalf. Any legal 
decisions made by a person under guardianship have no binding force 
in law during the subsistence of the guardianship. There was no obli-
gation on the guardian to consult with the person in taking decisions 
for him or her nor was there an obligation to determine their will and 
preference. The Draft Trust Act Amendments redesignates the National 
Trust for welfare of persons with autism, cerebral palsy, mental retarda-
tion and multiple disabilities to the National Trust for Providing High 
Support for Persons with Disabilities.

Suggested Principles to be adopted by Serbia in its Legal Capacity Law 
Reform:

a. Recognition of full legal capacity 
There is a presumption that everyone has legal capacity therefore no 
one can assume a person lacks legal capacity simply because they 
have a disability. The recognised and guaranteed the right to legal 
capacity.86 It must foremost declare that all persons with disability 
shall have legal capacity in all aspects of life and makes clear that 
all persons irrespective of disability are persons before the law and 

85  When India ratified, status of the bills,

86  Rights of Persons with Disabilities Bill 2011 Sec 18 (1) and (2) Right to Legal 
Capacity and Equal Recognition before the law.
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capable of having rights and obligations. The right to legal capacity 
is secured by a provision that explicitly discontinues both express 
and implied legal provisions and practices [legislation, rule, notifi-
cation, order bye-law, regulation, custom and practice] that have the 
effect of denying legal capacity for persons with disabilities.87.Acts, 
orders or proceedings that have the effect of denying legal capacity 
in any matter or that question the legal capacity of a person with 
disabilities on the basis of their disability shall be void.88 If a person 
with disabilities is denied their legal capacity the person may file a 
complaint and will also have recourse to other statutory and consti-
tutional remedies.

b. Right to access supports 
To give functionality to the right to legal capacity every person with 
disability has the right to access all essential arrangements and sup-
port necessary for exercising all the incidents of legal capacity in ac-
cordance with one’s will and preferences.89 The legal capacity of a 
person with disabilities shall not be questioned or denied because 
such a person with disability uses supports to exercise their legal ca-
pacity, this is irrespective of the degree or extend of support used.90 
Support must be provided in a manner that respects the autonomy, 
dignity and privacy of persons with disabilities. The person with 
disability using any support shall have the right to alter modify or 
dismantle any support arrangements and substitute it with another. 
Such alterations, modifications or dismantling shall not have ret-
rospective effect and shall not nullify any third party transactions 
lawfully entered into by the person with disability with the support 
arrangement.91 

87 . Sec18(2)

88  Sec 21 Denial of Legal Capacity.

89  Sec 18 (4), (5) (7), (8).

90  Sec 18(5).

91  Sec18(8).
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c. Duty to Provide Support 

In fulfilment of its obligation to facilitate the provision of support 
for persons with disabilities, the State shall prescribe one or more 
authorities whose mandate is to mobilise the community and create 
social networks to support persons with disabilities to exercise their 
legal capacity through the following.92

  The prescribed authority shall take immediate steps to put in place 
suitable support measures for the exercise of legal capacity by per-
sons with disabilities and especially for persons with disabilities liv-
ing in institutions and persons with disabilities who have high sup-
port needs.

  The authority must ‘create accessible support networks whether hu-
man, material, infrastructural, and technological to aid all persons 
with disabilities to exercise their legal capacity in all areas of life’.93

  The authority shall take suitable steps in order to assist persons with 
disabilities to exit from plenary guardianship and to help set up 
where so desired by persons with disabilities suitable support ar-
rangements for the exercise of their legal capacity. 

  The authority shall also take steps to review how the system of limit-
ed capacity is operating for persons with disabilities including those 
staying in institutes and assisting such persons in establishing suit-
able support arrangements. These review activities are facilitative in 
nature and no person with disability can be denied legal capacity 
due to the delay or non-occurrence of the review activity.

  In furthering the realisation of legal capacity the authority must carry 
out research to develop innovative support systems and methods 
which would facilitate the exercise of legal capacity and promote the 
autonomy of persons with disabilities.94

92  Sec 20.

93  Sec 10A (a).

94  Sec 10 (A) j.
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  The authority is to support programs which promote the exercise of 
legal capacity and informed decision making for persons with dis-
abilities in exercising any decision in which a person with disability 
may require support.

d. Plan transitioning from plenary guardian 

In phasing in this new system of supported decision making the bill 
has by order of law abolished total guardianship/plenary guardian-
ship and all persons currently under full guardianship will now au-
tomatically be under limited guardianship. The provisions in law and 
regulations that currently create and uphold plenary guardianship 
will from the commencement of the act be deemed to be establishing 
a system of limited guardianship. Limited guardianship is a system of 
joint decision making which operates on mutual understanding and 
trust between person with disabilities and their guardian. All ple-
nary guardians following this transformation shall operate as limited 
guardians who are required to consult with a person with disabilities 
to arrive at a decision. These programs primarily consist of programs 
that 

  Training persons to provide personalised supports for persons with 
disabilities to enable them in the exercise of their legal capacity and 
informed decision making;

  Conduct special sessions with current guardians on what their new 
role of limited guardians entails as well as personal assistants on how 
to communicate effectively with persons with disabilities in obtain-
ing their informed consent;

  Consult with existing limited guardians to establish what assistance 
they may require to discharge their supported decision making ob-
ligations.

  Generate awareness amongst persons with disabilities, guardians and 
the general community about the meaning and import of legal ca-
pacity and supported decision making;
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e. Safeguards to prevent abuse of supports
As a safeguard to prevent abuse of supports no conflict of interest 
should exist between the person with disability and the person or 
persons supporting them. The fact that the support person is relat-
ed to the person with disability does not automatically imply that 
a conflict of interest exists. If during the subsistence of the support 
arrangement a conflict of interest arises in any financial, property or 
other economic decisions the support person shall recuse themselves 
from providing support for that person in that particular decision. 
Persons providing support individually or as a network are prohib-
ited from exerting undue influence on the person with disability they 
are supporting. 

f.  Establish Monitoring Framework
The bill provides for the establishment of a new statutory office under 
the authority of the Public Guardian to monitor the implementation 
of the bill. The office is tasked with guiding and supervising persons 
involved in assisting persons who lack decision making capacity. The 
office will receive and review reports submitted by such persons an-
nually on the performance of their duties. Agreements made under 
the provisions of the bill are required to be registered with the office 
which will keep and maintain a register of all such agreements. The 
office is also tasked with dealing and investigating complaints about 
the way in which a person responsible for assisting a person who 
lacks capacity is performing their functions. To act on the complaint 
if there is substance to it. 

The Act should enables the office to prepare and publish code of 
practices or approve a code of practice prepared by another body 
to guide persons involved in assisting persons who lack capacity in 
their functions. The office should also have the power to appoint a 
court friend to assist a person who does not have capacity and is un-
represented during a court proceeding95and should required to give 
advice to the court during an application made under the act if called 

95  Sec 60
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upon to do so.96 The offices mandate is to raise awareness of the pro-
visions of the UN Convention on the Rights of Persons with Dis-
abilities and the Supported Decision Making Act when it is passed. 

Create a guardianship council consisting of close friends and ac-
quaintances of the person under guardianship can be formed to 
oversee the performance of the guardian. The guardian cannot make 
certain specified decisions without the consent of the council e.g. the 
guardian cannot dispose of the property of the person under guardi-
anship without the consent of the council.

g. Principles Before Intervention
A person will not be deemed incapable of making a decision on their 
own unless all practical steps to help him/her make a decision have 
been taken with no success. There is a dignity of risk awarded to 
persons to make unwise decisions, a person will not be considered 
unable to make their own decisions merely on the basis that they 
have made, are making or are likely to make an unwise decision. In-
tervention made have to be necessary and the least restrictive to the 
freedom, rights and dignity of the person. 

When the intervention is being made the person or people interven-
ing must facilitate the full and effective participation of the person 
whom the intervention is being made. As far as reasonably ascertain-
able the past and present will and preference, beliefs and values of 
the person who is the subject of the intervention must be taken into 
account. Consideration must be given to the views of people who 
know the person primarily the views persons appointed by relevant 
person to be consulted, views of careers and bona fide third parties.

e. Will and Preference
The new law should replace the notion of best interest that has been 
the guiding principle under the guardianship system with respect 
for the ‘will and preference’ of the person which is to be the primary 

96  Sec 59
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consideration in all matters under the act. The concept of best inter-
est has traditionally been interpreted in a paternalistic and discrimi-
natory manner in relation to people with mental health problems. 
It has often been used to override the ‘will and preference’ of the 
individual and supplant it with a third parties interpretation of what 
is best for the person. The concept in its current form is too deeply 
entrenched in our legal system to lend itself to reimagining which is 
why we have chosen to leave it out of the new law completely. 
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CONCLUSSION

In concluding the discussion it is important to firstly reiterate that un-
derstanding the social context within which legal capacity deprivation 
in Serbia occurs is key to developing a sustainable and reinforced sup-
ported decision making paradigm. Law reform alone will not change 
the existing culture of informal substitute decision making. Persons 
with mental disabilities in Serbia will continue in practice to still be pre-
sumed not able to make their own decisions and subjected to others 
decisions even after the law reform if due consideration is not given to 
the real causes of current deprivation of legal capacity of persons with 
disabilities, and the potential outcomes of any reform effort. To this end 
more empirical research needs to be done to examine legal capacity not 
just as it exists in statutes but also as it is actually applied in society in 
order to understand the social and legal operations of substituted deci-
sion making.

The following statement made by Inclusion International sums it up:

‘Ensuring that people with intellectual disabilities have the right 
to make their own decisions requires changing the practices that 
deny people with intellectual disabilities a voice in their daily 
lives. It’s about transforming communities and societal relation-
ships so that people with intellectual disabilities have their deci-
sions heard and respected by others. It’s about building the ca-
pacity of communities to understand how supports can be pro-
vided so that all persons with disabilities, regardless of perceived 
level of support need, are able to make their own decisions.’97

97  Inclusion International, Inclusive Communities = Stronger Communities: Global 
Report on Article 19: The Right to Live and Be Included in the Community (2012) pg 61.  
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Secondly compliance with Article 12 requires considerable amount of 
work at a number of different levels: the reform of law and policy; the 
development of support system and their safeguards; widespread aware-
ness raising programs; undertaking family training programs; ; access 
to justice; independent and community living; accessibility to name a 
few. The focus in Serbia needs to shift from merely legal capacity to the 
broader reform agenda.98 

The challenges that are faced by persons with mental disabilities in deci-
sion making are different. Persons with autism face different challenges 
from those with Down syndrome or dementia. There is need therefore 
to have in place an evolving spectrum of supports to cater for the differ-
ent groups. The development of pilot supported decision making mod-
els is strongly recommended. The State can partner with Civil Society 
Organisations in piloting supports.

98  See Alberto Vasquez Encalada. ‘Finding Community in Article 12 of the 
Convention on the Rights of Persons with Disabilities’ (LLM thesis. National 
University of Ireland, Galway 2013).




